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MODULE  8:  FIDUCIARY  DUTIES  OWED  BY  DIRECTORS  AND  OFFICERS 

TO  THE  CORPORATION 

1.  Introduction  to  Fiduciary  Duties:  Fiduciary  Duties  as  Gap-Filling  in 
Incomplete  Contracts  (Ziegel,  pp.  531-532) 

2.  Self-Dealing  Transactions 

(a)  Introduction  to  Basic  Self-Dealing  (Ziegel,  pp.  532-33) 

(b)  The  Common  Law 

Aberdeen  Railway  Co.  v.  Blaikie  Bros.,  [1843-60]  All  E.R.  Rep.  249,  2  Eq. 
Rep.  1281  (ELL.)  (Ziegel,  pp.  533-535) 

Transvaal  Lands  Co.  v.  New  Belgium  (Transvaal)  Land  and  Development 
Co.,  [1914]  2  Ch.  488,  94  L.J.  Ch.  94  (C.A.),  (Ziegel,  pp.  535-537) 

Notes  (Ziegel,  p.  537) 

The  Liquidators  of  the  Imperial  Mercantile  Credit  Association  v.  Edward 
John  Coleman  and  John  Watson  Knight,  [1873]  L.R.  7  E.  &  I.  App.  189 
(H.L.)  (Ziegel,  pp.  538-539) 

Grayv.  New  Augarita  Porcupine  Mines  Ltd.,  [1952]  3  D.L.R.  1  (P.C.), 
(Ziegel,  pp.  539-543) 

(c)  Legislative  Response 
CBCA  ss.  120,  122,  241 

3.  Corporate  Opportunities 

(a)  Introduction  to  Corporate  Opportunities  (Ziegel,  pp.  559-560) 

(b)  The  Common  Law 

Cook  v.  Deeks,  [1916]  1  A.C.  554,  85  L.J.P.C.  161  (P.C.)  (Ziegel,  pp.  560- 

565) 


i 


Note,  p.  564 


Regal  (Hastings),  Ltd.  v.  Gulliver ,  [1942]  1  All  E.R.  378  (H.L.)  (Ziegel,  pp. 
565-572) 

Notes,  pp.  572-573 

Phipps  v.  Boardman,  [1965]  1  All  E.R.  849  (C.A.);  sub.  nom.  Boardman  v. 
Phipps,  [1966]  3  All  E.R.  721  (H.L.)  (Ziegel,  pp.  573-581) 

Notes,  pp.  581-583 

Peso  Silver  Mines  Ltd.  v.  Cropper ,  [1966]  56  D.L.R.  (2d)  117,  59  W.W.R. 
329  (B.C.C.A.);  affirmed,  [1966]  S.C.R.  673,  56  W.W.R.  641,  (Ziegel,  pp. 
583-588) 

Notes,  588-589 

h~ving  Trust  Co.  v.  Deutsch ,  73  F.  2d  121  (2d  Cir.  1934),  (Ziegel,  pp.  590- 
593) 

Canadian  Aero  Services  Ltd.  v.  O'Malley,  Zarzycki,  [1974]  S.C.R.  592,  62 
D.L.R.  (3d)  635  (Ziegel,  pp.  593-598) 

Burg  v.  Horn,  380  F.  2d  897  (2d  Cir.  1967),  (Ziegel,  pp.  599-603) 

Questions  and  Notes  (Ziegel  pp.  602-603) 

Brudney  and  Clark,  "A  New  Look  at  Corporate  Opportunities"  (Ziegel,  pp. 
603-608) 

4.  Competition 

London  and  Mashonaland  Exploration  Company,  Limited  v.  NewMashonaland 
Exploration  Company,  Limited ,  [1891]  W.N.  165,  (Ziegel,  pp.  608-611) 


Questions  (Ziegel,  pp.  609-611) 

In  Re  Thomson ,  [1930]  1  Ch.  203,  (Ziegel,  pp.  611-613) 
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5.  Compensation 

(a)  Introduction  to  Compensation  Conflicts  (Ziegel,  pp.  613-616) 

(b)  Compensation  in  the  Closely  Held  Corporation 

Nolan  v.  Parsons ,  [1942]  O.R.  358  (C.A.),  (Ziegel,  pp.  616-618) 

D'Amore  v.  McDonald,  [1973]  1  O.R.  845  (H.C.);  aff  d  [1974]  1  O.R.  370 
(C.A.),  (Ziegel,  pp.  618-620 

Notes  and  Questions  (Ziegel,  pp.  620-621) 

(c)  Compensation  in  the  Widely  Held  Public  Corporation 
Rogers  v.  Hill,  60  F.  2d  109  (2nd  Cir.  1932),  (Ziegel,  pp.  621-23) 

Note  (Ziegel,  p.  623) 

Heller  v.  Boylan,  29  N.Y.S.  2d  653  (N.Y.S.C.  1941),  (Ziegel,  pp.  623-625 
Notes  and  Questions  (Ziegel,  pp.  625-628) 

Daniels,  "An  assessment  of  the  revisions  to  the  Security  Act  regulations 
governing  executive  compensation"  (Ziegel,  pp.  628-632_ 

(d)  Pension  Plans  and  Deferred  Compensation  Plans 

ReRoith  Ltd.,  [1967]  1  W.L.R.  432  (Ch.  D.),  (Ziegel,  pp.  633-636) 
Questions  (Ziegel,  p.  636) 

Fogelson  v.  American  Woolen  Co.,  170  F.  2d  660  (2d  Cir.  1948),  (Ziegel, 
pp.  636-639) 

Kerbs  v.  California  Eastern  Airways,  90  A.  2d  652  (S.C.  Del.  1952), 
(Ziegel,  pp.  639-641) 


Notes  (Ziegel,  p.  641-643) 


6.  Hostile  Takeovers  and  Defensive  Tactics  by  Target  Management 

(a)  Introduction  to  Hostile  Takeovers  and  Defensive  Tactics  (Ziegel,  pp.  643- 
645) 

/ 

(b)  Defensive  Tactics  and  the  Theory  of  Takeovers 

Macintosh,  "The  Poison  Pill:  A  Noxious  Nostrum  for  Canadian 
Shareholders"  (Ziegel,  pp.  657-659) 

Coffee,  "Regulating  the  Market  for  Corporate  Control:  A  Critical 
Assessment  of  the  Tender  Offer's  Role  in  Corporate  Governance"  (Ziegel, 
pp.  659-662) 

Easterbrook  and  Fischel,  "The  Proper  Role  of  a  Target's  Management  in 
Responding  to  a  Tender  Offer"  (Ziegel,  pp.  662-668) 

Gilson,  "A  Structural  Approach  to  Corporations"  (Ziegel,  pp. 668-670) 

Romano,  "A  Guide  to  Takeovers:  Theory,  Evidence  and  Regulation" 

(Ziegel,  pp.  670-678) 

Daniels,  "Can  Contractarianism  Be  Compassionate?"  (Ziegel,  pp.  682) 

Notes  (Ziegel,  pp.  682-683) 


(c)  The  Canadian  Common  Law  on  Defensive  Tactics:  First  Pass  (Ziegel, 
p. 683) 

Teck  Corp.  Ltd.  v.  Millar ,  33  D.L.R.  (3d)  288,  [1973]  2  W.W.R.  385 
(B.C.S.C.)  (Ziegel,  pp.  689-698) 

Notes  (Supp.  Part  2,  p.  1) 


(d)  American  Jurisprudence  on  Defensive  Tactics 


Note  (Supp.  Part  2,  p.  7) 

Unocal  Corp.  v.  Mesa  Petroleum  Co .,  493  A.  2d  946  (Del.  S.C.  1985), 
(Ziegel,pp.  717-721) 

Revlon  Inc.  v.  MacAndrews  Forbes  Holdings  Inc.,  506  A.  2d  173  (De. 
S.C.  1985),  (Ziegel,  pp.  721-728) 

Paramount  Communications  Inc.  v.  Time  Inc.,  571  A.  2d  1140  (Del. 
S.C.  1989),  (Ziegel,  pp.  728-734) 

Paramount  Communications  Inc.  v.  QVC  Network  Inc.,  637A  2d  34 
(Del.  S.C.  1994),  (Ziegel,  pp.  734-737) 

Notes  (Supp.  Part  2,  p.  9) 

(e)  Canadian  Common  Law  on  Defensive  Tactics  Post  Unocal  and  Revlon 

Maple  Leaf  F oods  Inc.  v.  Schneider  Corp.  (1998),  42  O.R.  (3d)  177  (C.A.) 
(Supp.  Part  2,  p.  10) 

Note  (Supp.  Part  2,  p.  24) 

(f)  The  Powers  of  the  Toronto  Stock  Exchange  in  Connection  With  A  Share 
Issuance:  A  Note  on  the  Torstar  and  Canada  Malting  Cases  (Supp.  Part  2,  pp. 
27-31) 

(g)  Note :  The  Toronto  Stock  Exchange  Requirement  for  Coattail  Provisions 
(Supp.  Part  2,  p.  32) 

(h)  The  Powers  of  the  Securities  Regulators  in  Connection  with  a  Hostile 
Takeover  Bid 

National  policy  62-202:  Take-over  bids  -  Defensive  Tactics  (Supp.  Part  2, 
p.  35) 

Class  Discussion  re  use  of  Public  Interest  Powers  in  Hostile  Takeovers 
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MODULE  9:  DUTIES  OWED  BY  CONTROLLING  SHAREHOLDERS  TO 
MINORITY  SHA  REHOLDERS 

1.  The  Concept  of  Control  (Supp.  Part  2,  pp.  38-39) 

2.  Why  Should  We  Worry  About  the  Exercise  of  Power  by  Controlling 
Shareholders? 

Excerpt  from  Jeffrey  G.  Macintosh,  " Corporations' in  Law  Society  of 
Upper  Canada,  Special  Lectures,  1990:  Fiduciary  Duties,  189 

(footnotes  omitted))  (Supp.  Part  2,  p.  39) 

3.  The  Strongly  Majoritarian  Temperament  of  Early  Anglo-Canadian 
Common  Law 

Excerpt  from  Jeffrey  G.  Macintosh,  "Minority  Shareholder  Rights  in 
Canada  and  England:  1860-1987"  (1989)  27  Osgoode  Hall  L.J.  561 
(footnotes  omitted)  (Supp.  Part  2,  p.  42) 

North-West  Transportation  Company,  Limited  v.  Beatty  (1887),  12 
App.  Cas.  589  (PC.)  (Ziegel,  pp.  740-744) 

Questions  (Ziegel,  pp.  744-745) 

4.  Early  English  Judicial  Attempts  to  Create  a  Fiduciary  Duty 

Note  and  excerpt  from  Jeffrey  G.  Macintosh,  "Minority  Shareholder 
Rights  in  Canada  and  England:  1860-1987"  (1989)  27  Osgoode  Hall 
L.J.  561  (footnotes  omitted)  (Supp.  Part  2,  p.  45)) 

5.  More  Recent  Canadian  Judicial  Attempts  to  Create  a  Fiduciary  Duty 
Note  (Supp.  Part  2,  p.  49) 

6.  The  Current  Canadian  Position  with  Respect  to  Fiduciary  Duties  of 
Shareholders  at  Common  Law 

Brant  Investments  Ltd.  v.  KeepRite  Inc.  (1991),  3  O.R.  (3d)  289,  80 
D.L.R.  (4th)  161  (Ont.  C.A.)  (Supp.  Part  2,  p.  51) 
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7.  Duties  Owed  by  Shareholders  Under  the  Oppression  Remedy 


CBCA  s.  241 

Note  (Supp.  Part  2,  p.  56) 

Ebrahimi  v.  Westbourne  Galleries  Ltd.,  [1972]  2  All  E.R.  492,  [1973] 
A.C.  360  (H.L.)  (Ziegel,  pp.  1202-1210) 

Notes  (Supp.  Part  2,  p.  57) 

Re  Ferguson  and  Imax  Systems  Corp.,  (1983),  150  D.L.R.  (3d)  718 
(Ont.  C.A.),  (Ziegel,  pp.  1 193-1202) 

Notes  (Supp.  Part  2,  p.  58) 

Scottish  Co-operative  Wholesale  Society  Ltd.  v.  Meyer,  [1959]  A.C. 
324,  [1958]  3  All  E.R.  66  (H.L.)  (Ziegel,  pp.  1229-1235) 

Brant  Investments  Ltd.  v.  KeepRite  Inc.  (1991),  3  O.R.  (3d)  289,  80 
D.L.R.  (4th)  161  (Ont.  C.A.)  (Supp.  Part  2,  p.  51)  (re-read  the  last 
paragraph  from  the  Brant  case;  what  does  it  say  about  the  exitence  of 
a  fiduciary  duty  under  the  oppression  remedy?) 


8.  The  Duty  of  a  Controlling  Shareholder  When  Tendering  Into  a 
Takeover  Bid 

Pente  Investment  Management  Ltd.  v.  Schneider  Corp.  (1998),  40 
B.L.R.  (2d)  244  (Ont.  Ct.  J.)  (Supp.  Part  2,  p.  61) 

Note  (Supp.  Part  2,  p.  65) 

9.  The  Duty  of  the  Board  of  Directors  When  There  is  a  Controlling 
Shareholder 


Maple  Leaf  Foods  Inc.  v.  Schneider  Corp.  (1998),  42  O.R.  (3d)  177 
(O.C.A.)  (Supp.  p.  66) 
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Notes  (Supp.  Part  2,  p.  68) 

10.  The  Role  of  the  Securities  Regulators 

Note:  The  Role  of  the  Securities  Regulators  (Supp.  Part  2,  p.  69) 

Re  Canadian  Tire  (1987),  10  OSCB  857  (Ontario  Securities 
Commission),  affirmed  by  Divisional  Court,  (1987),  10  OSCB  1771 
(Supp.  Part  2,  p.  71) 

Notes  (Supp.  Part  2,  p.  76) 

11.  Are  Controlling  Shareholders  Good  For  Canadian  Capital  Markets 

Note:  Are  Controlling  Shareholders  Good  For  Canadian  Capital 
Markets?  (Supp.  Part  2,  p.  78) 


MODULE  10:  SHAREHOLDERS’ REMEDIES 

1.  Introduction  (Ziegel,  pp.  1127-29) 

2.  The  Derivative  Action 

(a)  Introduction  (Ziegel,  p.  1 129) 

(b)  At  Common  Law:  The  Rule  in  Foss  v.  Harbottle  and  the  Derivative 
Action  Distinguished  from  the  Personal  Action 

Beck,  "The  Shareholders'  Derivative  Action"  (Ziegel,  pp.  1 129-1 133) 

Beck,  "The  Shareholders'  Derivative  Action"  (Ziegel,  pp.  1 162-1170) 

(c)  The  Statutory  Derivative  Action 


CBCA  ss.  238,  239,  240,  242 


Iacobucci,  Pilkington  and  Prichard,  "Canadian  Business  Corporations" 
(Ziegel,  p.  1 134,  starting  with  “Ontario”,  and  including  “Federal”  on  1135) 

Goldex  Mines  Ltd .  v.  Revill,  (1975),  7  O.R.  (2d)  2216,  54  D.L.R.  (3d)  672 
(C.A.),  (Ziegel,  pp.  1176-1184) 

(d)  Costs  in  Derivative  Actions 
CBCA  s.  240 

Turner  et  al.  v.  Mailhot,  (1985),  28  B.L.R.  222  (Ont.  H.C.),  (Ziegel,  pp. 
1157-1161) 

Notes  (Ziegel,  pp.  1 161-1162) 

3.  Relief  from  Oppression 

(a)  Introduction:  The  Mischief  and  Response  (Ziegel,  pp.  1186-1187) 

(b)  The  Canadian  Statutory  Provisions 
CBCA  ss.  238,  241,242 

Iacobucci,  Pilkington  and  Prichard,  "Canadian  Business  Corporations" 
(Ziegel,  pp.  1187-1189) 

(c)  Overlap  Between  The  Oppression  Remedy  and  Fiduciary  Duties  (Ziegel, 
pp.  1190-1192) 

(d)  Judicial  Interpretation  of  the  Action 

(i)  Does  the  Oppression  Remedy  Require  a  Showing  Bad  Faith? 
(Ziegel,  1219-1221) 

(ii)  Is  the  Oppression  Remedy  Personal  or  Derivative? 

Sparling  v.  Javelin  International  Ltd.,  [1986]  R.J.Q.  1073, 
(Ziegel,  pp.  1223-1229) 


Notes  (Ziegel,  pp.  1226-1229) 

(iii)  Costs  Orders  Under  the  Oppression  Remedy 

4.  Compliance  and  Restraining  Orders 
CBCA  s.  247 

Note  (Ziegel,  pp.  1247-1248) 

Re  Goldhar  and  Quebec  Manitou  Mines  Ltd.,  (1975),  9  O.R.  (2d)  740,  61 
D.L.R.  (3d)  612  (H.C.  Div.  Ct.)  (Ziegel,  pp.  1248-1254) 

Notes  (Ziegel,  pp.  1253-1254) 


MOD  ULE  1 1 :  SHAREHOLDERS  ’  RIGHTS 

1.  Introduction  (Ziegel,  pp.  925-926) 

2.  Shareholder  Voting 

(a)  Introduction  (Ziegel,  pp.  93 1  -934) 

(b)  Note  on  Statutory  and  Judicial  Voting  Entitlements  (Ziegel,  pp.  923-936) 

(c)  Permissible  Limitations  on  the  Right  to  Vote  in  the  Corporation's 
Constitution 

Jacobsen  v.  United  Canso  Oil  &  Gas  Ltd.,  (1980),  1 1  B.L.R.  313,  [1980]  6 
W.W.R.  38  (Alta.  Q.B.)  (Ziegel,  pp.  938-948) 

Jacobsen  v.  United  Canso  Oil  &  Gas  Ltd.,  (1980)  12  B.L.R.  1 13,  40  N.S.R. 
(2d)  692  (S.C.,  T.D.)  (Ziegel,  pp.  949-959) 


Bowater  Canadian  Limited  v.  R.L.  Crain  and  Craisec  Ltd.,  (1987),  62  O.R. 
(2d)  752  (C.A.),  (Ziegel,  pp.  959-962) 
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Notes  and  Questions  (Ziegel,  pp.  962-964) 

(d)  Cumulative  Voting  for  Directors 
CBCAs.  107 

Report  of  the  Ontario  Select  Committee  on  Company  Law  (Ziegel,  pp.  966- 
968) 

Proposals  for  a  New  Business  Corporations  Law  for  Canada  (Ziegel,  pp. 
968-969) 

(e)  Right  to  Appoint  Proxy:  Herein  the  Proxy  System 
CBCA  Part  7 

(i)  Background  to  Present  Legislation  (Ziegel,  pp.  969-970) 

(ii)  The  Proxy  Legislation 

Iacobucci,  Pilkington  and  Prichard,  ’’Canadian  Business 
Corporations”  (Ziegel,  pp.  970-972) 

(iii)  The  Form  of  Proxy  (Ziegel,  p.  973) 

(iv)  The  Concept  of  Solicitation 

Brown  v.  Duty ,  (1980),  11  B.L.R.  129,  28  O.R.  (2d)  745  (S.C.). 
(Ziegel,  pp.  972-982) 

(v)  Critique  of  the  Proxy  Provisions  (Ziegel,  pp.  982-983) 

(vi)  Proxy  Solicitation  Expenses  (Ziegel,  pp.  983-984) 

Rosenfield  v.  Fairchild  Engine  &  Airplane  Corp.,  (309  N.Y.  168,  128 
N.E.  2d  291  (NYC A  1955)  (Ziegel,  pp.  984-990) 

Questions  (Ziegel,  pp.  990-991) 


n 


Notes  (Ziegel,  pp.  1015-1019) 

Blair  v.  Consolidated  Enfield  Corp.,  (1993),  15  O.R.  (3d)  783  (O.C.A.), 
(Ziegel,  pp.  1019-1023) 

(e)  Shareholder  Proposals 

CBCAs.  137 

Note  (Ziegel,  pp.  1023-1025) 

Medical  Committee  for  Human  Rights  v.  SEC,  139  U.S.  App.  D.C.  226,  432 
F.  2d  659  (D.C.)  1970)  (Ziegel,  pp.  1026-1035) 

Questions  (Ziegel,  pp.  1034-1035) 

Re  Vanity  Corp.  and  Jesuit  Fathers  of  Upper  Canada,  (1987),  59  O.R.  (2d) 
459  (Ont.  H.C.),  affirmed  (1987),  60  O.R.  (2d)  640  (C.A.),  (Ziegel,  pp. 
1035-1039) 

Notes  and  Questions  (Ziegel,  pp.  1038-1039) 

Greenpeace  Foundation  of  Canada  v.  Inco  Limited ,  unreported,  February 
23,  1984  (Ont.  H.C.J.)  (Ziegel,  pp.  1039-1040) 

Questions  (Ziegel,  pp.  1040-1043) 


(f  Judicially  Ordered  Meetings 
Note  (Ziegel,  pp.  1043-1045) 

Re  Canadian  Javelin  Ltd.  and  Boon-Strachan  Coal  Co.  Ltd.,  (1977)  69 
D.L.R.  (3d)  439  (Que.  S.C.)  (Ziegel,  pp.  1045-1054) 

Notes  (Ziegel,  p.  1054) 

Re  Barsh  et  al.  and  Feldman,  (1986),  54  O.R.  (2d)  340  (Ont.  H.C.),  (Ziegel, 
pp.  1055-1057) 
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MODULE  12:  SPECIAL  ASPECTS  OF  THE  CLOSELY-HELD  OR  PRIVATE 
CORPORATION 

1.  Restrictions  on  the  Transfer  of  Shares 

(a)  Statutory  Provisions 
CBCA  ss.  6(1  )(d),  46,49(8) 

Coates,  "Share  Transfer  and  Transmission  Restrictions  in  the  Close 
Corporation"  (Ziegel,  pp.  1087-1092) 

(b)  Judicial  Interpretation  of  Restrictions 

Re  Smith  and  Fawcett,  Ltd.,  [1942]  1  All  E.R.  542,  [1942]  Ch.  304  (CA.), 
(Ziegel,  pp.  1093-1096) 

Edmonton  Country  Club  Ltd.  v.  Case,  [1975]  S.C.R.  534,  (Ziegel,  pp.  1096- 
1103) 

3.  Shareholders'  Agreements 

(a)  Introductory  Note  (Ziegel,  pp.  1 102-1103) 

(b)  Voting  Agreements 

Clark  v.  Dodge,  269  N.Y.410;  199  N.E.  641  (1936),  (Ziegel,  pp.  1103-1106) 

Ringuet  v.  Bergeron,  [1960]  S.C.R.  672,  24  D.L.R.  (2d)  449,  (Ziegel,  pp. 
1106-1110) 

(c)  Unanimous  Shareholder  Agreements 

Iacobucci,  "Canadian  Corporation  Law:  Some  Recent  Shareholder 
Developments"  (Ziegel,  pp.  1112-115) 

Notes  and  Questions  (Ziegel,  pp.  1115-1117) 
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Re  Bury  and  Bell  Gouinlock  Ltd.,  (1984),  48  O.R.  (2d)  57  (Ont.  H.C.),  affd 
(1985),  49  O.R.  (2d)  91  (O.C.A.),  (Ziegel,  pp.  1 1 17-1120) 

Questions  (Ziegel,  pp.  1 121-1122) 

Re  609940  Ontario  Inc.,  Ontario  Supreme  Court  [In  Bankruptcy], 

September  19,  1985,  (Ziegel,  pp.  1 122-1 126) 
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